INTRODUCTION
The relationship between primary and secondary ("K-12") schools, school administrators and teachers ("school personnel") and students-and the legal obligations arising from that relationship-have never been more complex or important. In recent years, society has increasingly viewed, and courts have increasingly referred to, teachers as role models for students. 1 In spite of, and sometimes because of, online educational options and e-mail, as well as extracurricular activities, students spend increasing amounts of time interacting with teachers both at school and away from campus. 2 Studies have shown that the single most important factor in a K-12 student's academic development is the teacher in the classroom. 3 And, the media invariably covers those relatively infrequent, but high profile, cases involving inappropriate personal relationships according to its generally accepted common law meaning, refers to a person who has put himself in the situation of a lawful parent by assuming the obligations incident to the parental relation without going through the formalities necessary to legal adoption. It embodies the two ideas of assuming the parental status and discharging the parental duties.
11
Although applied to a variety of custodial relationships, 12 the in loco parentis doctrine has had its most significant application to the teacher-student or school administrator-student relationship in the K-12 educational setting. Blackstone, in discussing the meaning of the doctrine at common law stated that
[the father] may also delegate part of his parental authority, during his life, to the tutor or schoolmaster of his child; who is then in loco parentis, and has such a portion of the power of the parent committed to his charge, viz. that of restraint and correction, as may be necessary to answer the purposes for which he is employed.
14 In this context, modern commentators reviewing judicial decisions have found that courts have viewed the doctrine primarily as a grant of power to schools and teachers and as a limitation on the rights of students to protection from harm occurring in the school setting or caused by school personnel. 15 Indeed, in one of the first cases in the United States discussing the doctrine in the primary school setting, the North Carolina Supreme Court stated as follows:
One of the most sacred duties of parents, is to train up and qualify their children, for becoming useful and virtuous members of society; this duty cannot be effectually performed without the ability to command obedience, to control stubbornness, to quicken diligence, and to reform bad habits . . . . The teacher is the substitute of the parent; . . . and in the exercise of these delegated duties, is invested with his power. 16 Similarly, this grant of power to teachers and schools carried with it a concomitant restraint on the judiciary's ability to interfere with " [t] he right of the school-master to require obedience to reasonable rules and a proper submission to his authority, and to inflict corporal punishment for disobedience."
17 Or, as stated by the Maine Supreme Judicial Court in discussing the discretion vested in school authorities under the in loco parentis doctrine, 14 ( arguing the "unsuitability" of the use of the in loco parentis doctrine in public schools and stating "[f]rom its origins in U.S. public education law, the common law doctrine of in loco parentis was applied almost exclusively to student discipline. Rarely was it understood to also apply to parental-like responsibilities for the care of 
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To accomplish th[e] desirable ends [of teaching self-restraint, obedience, and other civic virtues], the master of a school is necessarily invested with much discretionary power. . . . He must govern these pupils, quicken the slothful, spur the indolent, restrain the impetuous, and control the stubborn. He must make rules, give commands, and punish disobedience. What rules, what commands, and what punishments shall be imposed are necessarily largely within the discretion of the master, where none are defined by the school board. 18 This power invested in schools, administrators, and teachers to control students, although limited by constitutional and tort principles, 19 has continued to the present day. Thus, as recently as 2012, a Connecticut trial court, quoting the above-cited, late-Nineteenth century decision of the Connecticut Supreme Court, stated that " [a] teacher stands in loco parentis toward a pupil. He must maintain discipline, and if a pupil disobeys his orders it is his duty to use reasonable means to compel compliance." 20 
B. Internal Doctrinal Limitations of In Loco Parentis
As quoted above, Blackstone's classic formulation of the school-and school personnel-empowering aspect of the in loco parentis doctrine contains within it a limitation on its use in the primary and secondary school settings. Thus, one commentator, discussing the Restatement (Second) of Torts' codification of that aspect of Blackstone's formulation making applicability of the doctrine turn on whether the power exercised by school personnel is "necessary to answer the purposes for which he is employed," has stated that "the in loco parentis authority of a school over a student is limited to the purpose of the school's existence: the student's education or the education of the group of which the student is a member." 21 Courts, adhering to this same doctrinal limitation, have refused to 18 . Patterson v. Nutter, 7 A. 273, 274 (Me. 1886). Thus, Justice Thomas, the sole current member of the United States Supreme Court espousing the view that the in loco parentis doctrine continues to grant schools and their administrators and teachers virtually unfettered discretion in regulating the constitutional rights of students, has tersely stated in reviewing early cases that "[t]he doctrine of in loco parentis limited the ability of schools to set rules and control their classrooms in almost no way." Morse v 23 These cases also include instances where school administrators went well beyond legitimate educational purposes-and, hence, their delegated in loco parentis power-in operating a cafeteria and school supply store and requiring students to boycott a competitor.
24

C. Student-Protective Aspect of In Loco Parentis
As previously alluded to, the other-albeit less forceful-principle embodied in the in loco parentis doctrine entails K-12 schools and school personnel discharging the parental duty of supervising or protecting students. 25 Thus, courts have recognized that schools, administrators and teachers, based on their in loco parentis status, must supervise and/or protect students from foreseeable harm to both their physical and emotional well-being. 26 The duty to protect students, however, has traditionally been cabined by, at most, negligence principles. Rather than impose upon school supervisory personnel a heightened duty of care concerning their responsibility toward students, courts have made clear that the duty stemming from the in loco parentis doctrine to supervise and/or protect requires schools, administrators, and teachers to act reasonably under the circumstances. 27 In this regard, several courts, paying homage to the genesis of the in loco parentis doctrine, have defined that duty as how a reasonable parent of the student would have acted under the circumstances giving rise to the alleged (SECOND) OF TORTS, § 152 (1965))); id. at 382-83 ("One who is in charge of the training or education of a group of children is privileged to apply such force or impose such confinement upon one or more of them as is reasonably necessary to secure observance of the discipline necessary for the education and training of the children as a group." (quoting RESTATEMENT (SECOND) OF harm to the student.
28
A minority of courts, based on the in loco parentis doctrine, have required even less from schools and teachers: those courts have held that schools and teachers are only liable when the school personnel's willful and wanton conduct causes the student's injury. 29 Whether the duty of care requires avoiding negligence or avoiding willful and wanton conduct, courts have made clear that the situs of the child's injury may be important. Thus, courts have held that schools and school personnel must satisfy the applicable, in loco parentis-derived, standard of care when injury to a student occurs on school grounds 30 or during supervised educational activities, such as field trips, which occur off school grounds. 31 Conversely, courts have held that schools do not have an in loco parentis-derived duty where the harm to a student occurs off school grounds and involves teacher conduct, such as sexual liaisons with a student, outside of the teacher's job responsibilities.
32
Consistent with the secondary nature of the duty owed to students under the in loco parentis doctrine, the United States Supreme Court has made clear that the duty of schools and teachers to protect students is not of constitutional magnitude. 33 The Court, however, has relied on the student-protective aspect of the in loco parentis doctrine in reaching its decisions in student search and seizure and student speech cases. 34 Significantly, in each of those decisions, the Court used the student-protective aspect of the doctrine to justify limitations on the 28 39 the Court upheld the suspension of a student for engaging in vulgar, sexually-suggestive speech during a school assembly as against a First Amendment challenge. 40 Notably, in the portion of the Vernonia decision discussing the duty owed by schools to provide a safe environment for students and to protect them from harm, the Court supported that proposition by citing to its decisions-several of which relied on the in loco parentis doctrine-discussing the right of school boards, school administrators and teachers to control students or limit their rights. 581-82 (1975) (holding that "due process for a student challenging disciplinary suspension requires only that the teacher 'informally discuss the alleged misconduct with the student minutes after it has occurred'"). 719
II. FIDUCIARY DUTY
A. Definition, General Principles, and Jurisprudential Tendencies
The term "fiduciary" has its origins in equity jurisprudence. 42 It has been defined as " [a] person who is required to act for the benefit of another person on all matters within the scope of their relationship; one who owes to another the duties of good faith, trust, confidence, and candor." 43 Traditionally, courts have found a fiduciary duty to exist in relationships involving financial or economic dealings where one party puts his or her trust in and/or relies on the expertise of another, such as in business partnerships, 44 and trustee-beneficiary 45 and investment advisor-client 46 relationships.
Indeed, it was in the "coadventurer"/partnership context where Justice Cardozo, then Chief Judge of New York's highest court, penned his oft-quoted words about the nature of fiduciary relationships:
Joint adventurers, like copartners, owe to one another, while the enterprise continues, the duty of the finest loyalty. Many forms of conduct permissible in a workaday world for those acting at arm's length, are forbidden to those bound by fiduciary ties. A trustee is held to something stricter than the morals of the market place. Not honesty alone, but the punctilio of an honor the most sensitive, is then the standard of behavior. 47 However, "a 'fiduciary or confidential relationship' is not limited to relationships with a financial duty involved." 48 by both imprecision in the legal standard and an inability of courts to define those limitations. 54 Several commentators have taken the view that judicial reliance on metaphorical and analogistic thinking, rather than on context-based or situationspecific analysis, has hindered, rather than helped, courts in appropriately determining whether particular relationships constitute fiduciary relationships or not.
55
B. Principles of Fiduciary Duty Particularly Relevant to the K-12
Teacher-Student Relationship
Irrespective of the breadth of one's definitional view concerning the term "fiduciary," and in light of in loco parentis principles discussed previously, several well-settled legal principles inform the analysis of whether K-12 schools and school personnel owe fiduciary obligations to students. First, it has long been settled that "there may be [a] fiduciary relationship for one purpose and not for another." 56 In addition, although parents may be considered fiduciaries to their children in the context of paying child support or administering trust funds, 57 the 54. J.A.C. Hetherington, Defining the Scope of Controlling Shareholders' Fiduciary Responsibilities, 22 WAKE FOREST L. REV. 9, 11 (1987) ("By obscuring the limits of fiduciary obligations under moralistic rhetoric and by verbally chastising those who are found to have violated the standard, or come close to doing so, the courts seek to maintain the standard by discouraging marginal behavior which might or might not violate it. It is the imprecision of the standard and the fact that there are limitations on its scope which cannot be acknowledged in the judicial formulations that lead the courts to employ excessive rhetorical force in promulgating fiduciary doctrine. . . . Ambiguity breeds vehemence. Further, the knowledge that fiduciary principles cannot be precisely and minutely enforced leads to the use of strong language as a control mechanism.").
55. DeMott, supra note 53, at 879-80, 923-24; see also Tamar Frankel, Fiduciary Law, 71 CALIF. L. REV. 795, 805 (1983) . DeMott, although recognizing that judicial reliance on metaphorical reasoning when analyzing whether a fiduciary relationship exists is both "powerful" and "inevitable," concludes, Fiduciary obligation . . . continuing tie to Equity's legacy make it unusually contextbound as a legal obligation. . . . Determining whether fiduciary obligation applies in a particular context and what requirements inhere in the imposition of fiduciary obligation demands recognition of this situation-specificity. Although . . . careful analysis can resolve many questions about fiduciary obligation, the difficulty of that undertaking should not be underestimated. Shortcuts in legal reasoning through metaphoric and unanalytic appeals to contract law serve only to muddle the analysis. Only a move from metaphor to analysis can resolve these recurrent questions of fiduciary obligation. DeMott, supra note 53, at 891, 923-24.
56 58 Further, with certain exceptions in the corporate and partnership arenas, judicial recognition of a fiduciary relationship places a higher duty of care on a fiduciary than does the reasonable person standard under negligence principles. 59 Moreover, a fiduciary has a "duty of undivided loyalty" to the person with whom he or she has a fiduciary relationship. 60 In this latter regard, a fiduciary must avoid or, at the very least, disclose conflicts of interests.
61 Also, while bad faith conduct may constitute a breach of the duty of loyalty owed by a fiduciary, 62 good faith intentions, except in the corporate or partnership management context, will not absolve otherwise improper conduct.
63 Thus, as stated by one court, "[g]ood faith does not provide a defense to a claim of a breach of these fiduciary duties; 'a pure heart and an empty head are not and foremost, trustees and had a fiduciary obligation to act in the best interests of their children with respect to the premises); Boyd v. Boyd, 545 S.W.2d 520, 524 (Tex. Civ. App. 1976) (holding the mother had a fiduciary duty to use child support payments "for support"). 
A. The Case Law
Notwithstanding the longstanding judicial treatment of the in loco parentis doctrine as granting rights to school supervisory personnel and only secondarily and minimally protecting the rights of students, a surprising split has developed in the case law over the past twenty-five years concerning whether schools and school supervisory personnel owe a fiduciary duty to primary and secondary students.
66 This Article will now chronicle that judicial split. It will first discuss the cases refusing to recognize a fiduciary relationship between teachers and students in the K-12 setting. It will next discuss the cases acknowledging the possibility of (or, at least, not definitively rejecting) a fiduciary relationship in that setting, but finding no such relationship on the facts or allegations of the specific case before the court. Finally, this Article will discuss the cases that recognize the existence of a fiduciary relationship and likewise find such a relationship on the facts or allegations of the case before the court. Within each discussion, the Article will first examine cases relying on or referring to the in loco parentis doctrine before considering cases that reach the same conclusion without mentioning the doctrine. As a matter of law, then, the nature of the duty owed from NHS-a secondary school-to [the student] was a duty of care arising out of its in loco parentis status . . . rather than a fiduciary duty arising from any "unique relationship" as in Schneider.
Cases Categorically Refusing to Recognize the Existence of a Fiduciary
. . . .
In line with these authorities, this court rules that, even if the allegations of Franchi's amended complaint suggest that she placed "a special trust or reliance" in NHS on [the student]'s behalf, that was insufficient to give rise to a fiduciary duty. Though NHS, like any other secondary school, owes its students a duty to use reasonable care to protect them, this court predicts that the New Hampshire Supreme Court would not extend its holding in Schneider to elevate that duty to a fiduciary one under the circumstances alleged here. NHS's motion to dismiss Franchi's claim for breach of fiduciary duty is granted. 69 In Doe v. Greenville County School District, 70 the parents of a fourteen-yearold student brought claims (among others) for breach of fiduciary duty and breach of an assumed duty in loco parentis against a school district after a substitute 68. Id. at 255-56. 69. Id. at 261-65 (second alteration in original) (citation omitted); see also Brodeur v. Claremont Sch. Dist., 626 F. Supp. 2d 195, 219 n.24 (D.N.H. 2009) (strongly suggesting, but not deciding, that because the New Hampshire Supreme Court had held that the relationship between a secondary school and student is "a special relationship" based on the in loco parentis doctrine "that gives rise to a duty enforceable in negligence," "New Hampshire [law] does not appear to treat the relationship between a public secondary school and its students as fiduciary in nature").
70. 651 S.E.2d 305 (S.C. 2007).
teacher hired by the school district had been convicted of having sexual relations with their minor daughter. 71 After the trial court dismissed these two claims and several others, the South Carolina Supreme Court affirmed, holding that
In the instant case, the trial court found that Mr. and Mrs. Doe's claims for breach of fiduciary duty and breach of an assumed duty in loco parentis were based only on their claim of negligent supervision. The trial court further found that these causes of action were alleged as an attempt to heighten any duty owed by the School District in this situation.
We agree with the trial court's analysis of these causes of action. The Legislature has clearly provided that the School District may be liable for negligent supervision of a student only if that duty was executed in a grossly negligent manner. Mr. and Mrs. Doe have not alleged any facts under which this Court could find another duty owed by the School District other than the duty of supervision as outlined by the Tort Claims Act. Accordingly, we hold that the trial court did not err in dismissing the causes of action for breach of fiduciary duty and breach of an assumed duty in loco parentis. 73 the parents of an elementary school student filed an action on the student's behalf against a school district's board of education, its board members, and superintendent, alleging that school administrators failed to take appropriate steps to prevent a teacher from sexually abusing the student. 74 The court granted summary judgment in favor of the school district defendants on the parents' breach of fiduciary duty claim, holding as follows:
Finally, Plaintiff also alleges a novel theory of liability based on the "special relationship" between public school administrators and their students. Specifically, Plaintiff contends that the School District Defendants "owed fiduciary duties" to the District's students, including Plaintiff, duties which the School District Defendants "grossly breached." Both parties concede that this is an issue of first impression in Delaware. Here, Plaintiff does not allege that there is a "confidential" relationship of any sort, nor does Plaintiff allege that there is a special relationship of dependency between him and the School District Defendants. While there may be, as Plaintiff contends, cases from other states that recognize a "special relationship" between public schools and their students, none of these cases explicitly identify a fiduciary relationship, nor state that a student may pursue civil litigation for breach of such a fiduciary relationship.
The Court concludes that Delaware law does not recognize a fiduciary relationship between a public school district and its students. Consequently, the Court will grant summary judgment to the School District Defendants on Plaintiff's claim for breach of fiduciary duty. 75 Likewise, in Key v. Coryell, 76 the mother of a special needs student brought suit, individually and on behalf of the student, against a Catholic school, its current and former principal, two teachers, several other individuals, and the Catholic Diocese. 77 In her complaint, the mother alleged that the school did not meet the student's needs and, because of his alleged behavioral problems, forced him to withdraw from the school in violation of, among other legal duties, a fiduciary duty owed to the student. 78 The Arkansas Court of Appeals affirmed the trial court's dismissal of the entire complaint, holding with respect to the breach of fiduciary claim: 75. Id. at 503-04; see also C.A. v. William S. Hart Union High Sch. Dist., 117 Cal. Rptr. 3d 283, 292 (Cal. Ct. App. 2010) (where student alleged that school district and school personnel, by not preventing or by participating in sexual relations with the student, engaged in constructive fraud which, under California law, requires proof of a fiduciary or confidential relationship, and where the Court of Appeal stated that the student did "not cite, and we have not found, any authority stating that a fiduciary relationship exists between a school district and an individual student," the Court refused to recognize the existence of a fiduciary relationship in the K-12 school and school personnel-student relationship), rev'd on other grounds, 270 P.3d 699 (Cal. 2012 83 a student who had been expelled from a private high school for dishonesty and alcohol use, after requesting medical leave relating to harassment she had suffered at school, brought suit against the school and the head of the school.
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In her complaint, the student alleged that the defendants' expulsion decision and their conduct leading up to it, among other legal theories, breached a fiduciary duty owed to the student. 85 The district court disagreed, finding and concluding Plaintiff argues that "the context of the present case" shows there to be a question for the jury as to the existence of a fiduciary duty: "Tatum was a minor child in a boarding school, which was expected to provide care, supervision, and protection at all times, to meet students' physical and emotional needs." Neither these facts, nor the remainder of the record, demonstrate or suggest that Porter's owed Tatum a fiduciary duty. The facts do not show that "that [Porter's] undertook to act primarily for the benefit of [Tatum]." . . . Even if Plaintiff could establish a relationship of unique trust or confidence in one or more of the specific adults who supervised her-her dormitory mother, academic advisors, or teachers-these individuals are not defendants, and the record shows Windsor, the only individual defendant, not to have had substantial contact with Plaintiff prior to the incidents at issue in this suit, and therefore not to support any conclusion that the Windsor-Tatum relationship was characterized by such trust or confidence.
Because the record, taken in the light most favorable to Plaintiff, does not show that either of the named Defendants owed any fiduciary duty to Plaintiff, Defendants are entitled to summary judgment on Count 9.
86
In L.C. v. Central Pennsylvania Youth Ballet, 87 the parents of a private school student brought a multi-count complaint against the school, one of its faculty members, and the parents of another student stemming from an alleged sexual assault against their son.
88
Among other claims, the parents of the student suffering the assault alleged that the school had breached contractual obligations that it owed to them under a student handbook. 89 Although the district court dismissed the breach of contract claim, it opined that the school may have breached a fiduciary duty:
At this juncture, we note that "school districts are charged with the responsibility of supervising children under their control during the time that they are at school under the doctrine of in loco parentis to protect children." Accordingly, since L.C. was a student at CPYB, we believe that CPYB may have incurred a fiduciary duty to protect L.C. from harm. However, Plaintiffs have failed to lodge a claim for breach of fiduciary duty, electing instead to pursue a claim for breach of alleged contractual duty. As stated above, Plaintiffs have failed to adequately aver that CPYB was contractually obligated to ensure the welfare of its students. 91 an eighteen-year-old high school student brought an action against a school district and a junior high school teacher alleging, among other claims, that the teacher breached a fiduciary duty when they engaged in a consensual sexual relationship. 92 The Iowa Supreme Court affirmed the lower court's grant of summary judgment in favor of the teacher, holding as follows:
Stotts also contends that a fiduciary relationship existed between Eveleth and her, and for that reason Eveleth owed Stotts a duty to refrain from sexual contact with her. That duty, she argues, is based on a teacher's general duty to act in the best interest of a student. Stotts asserts that Eveleth abused his position as a teacher and the trust she as a student placed in him by taking sexual advantage of her. Therefore, Stotts concludes, the district court erred in finding (1) that a fiduciary duty does not automatically exist between a teacher and student and (2) as a matter of law no such duty existed between Eveleth and her.
Because the circumstances giving rise to a fiduciary duty are so diverse, whether such a duty exists depends on the facts and circumstances of each case.
Here, it is uncontroverted that Eveleth was not Stotts's teacher and never had been. In addition, Stotts generated no genuine issue of material fact on whether she reposed faith, confidence, and trust in Eveleth; that she relied on his judgment and advice; or that he dominated and influenced her. The uncontroverted facts are that the relationship was simply one of a sexual nature between two consenting adults. We therefore agree with the district court that as a matter of law no fiduciary duty existed. 94 a father filed a law suit on behalf of his middle school student sons against a school district and a number of school employees alleging, among other claims, breach of fiduciary based on the school employees having made recommendations to the father concerning one son's evaluation for learning disabilities and the other son's assignment to a lower grade level in math, which recommendations the father rejected. 95 The district court dismissed the breach of fiduciary duty claim, holding, Assuming, arguendo, that a fiduciary relationship exists between defendants and each of Walsh's sons, the breach of fiduciary duty claims nonetheless fail.
. . . The amended complaint alleges that Weinberg and Heisey breached a fiduciary duty by ordering the Special Education Office to deliver a request for evaluation of C.R.W. to Walsh each year that C.R.W. is in the Dallastown Area schools and that Stone and Anderson breached a fiduciary duty by attempting to assign S.J.W. to a lower grade level in math and refusing to discuss the matter with Walsh. The court finds that such conduct is not a breach of any fiduciary duty. Notably, the alleged conduct involved recommendations by defendants that Walsh could, and in fact did, refuse. As the amended complaint and brief in opposition reveal, C.R.W. and S.J.W. experienced no actual change in their educational status at school. Walsh's mere disagreement with the educational recommendations and practices, without more, does not transform them into breaches of a fiduciary duty. 96 The court of appeals affirmed, adopting the reasoning of the district court. 97 Lastly, the United States Supreme Court has not directly addressed the issue of whether K-12 teachers owe a fiduciary duty to students. 100 The dissenters, without using the term "fiduciary," but very much describing "fiduciary-like" circumstances, believed that a private right of action should be available to students, stating as follows:
This case presents a paradigmatic example of a tort that was made possible, that was effected, and that was repeated over a prolonged period because of the powerful influence that Waldrop had over Gebser by reason of the authority that his employer, the school district, had delegated to him. As a secondary school teacher, Waldrop exercised even greater authority and control over his students than employers and supervisors exercise over their employees. His gross misuse of that authority allowed him to abuse his young student's trust. 
Cases Recognizing a Fiduciary Relationship Between K-12 Schools and School Personnel and Students.-a. In loco parentis cases.-In McMahon v. Randolph-Macon Academy,
102
McMahon was a boarding school student at Randolph-Macon Academy who claimed "that a staff member developed a sexual relationship with her and that this conduct, among other things, violated a fiduciary duty which the school owed to her." 103 McMahon brought suit on this theory, and defendants filed a demurrer seeking dismissal of the claim. 104 The trial court allowed McMahon to proceed on her breach of fiduciary duty claim, stating as follows:
[T]he defendants rely upon Abrams v. Mary Washington College for the proposition that "there is no in loco parentis relationship or any other fiduciary relationship between senior college officials and every student attending that institution." This court believes that a different rule applies to a boarding school which takes minors into its custody.
. . . . The significance of imposing fiduciary duties upon an agent is that it restricts the permissible range of the agent's actions and requires that the agent act solely in the interests of his principal. 105 The court noted that courts have previously found the existence of fiduciary 99 106 As such, the court believed that "the relationship between a boarding school and its minor student has the same dignity under the law as the relationship between a bank and its customers and that between partners" 107 and concluded as follows:
Applying these principles to the present case it would appear that in its dealings with its students that a boarding school for minors does act in loco parentis and that where a choice exists between the interests of a staff member and the best interests of a student that the school must choose to act in the student's best interests . . . . As noted by the court during the oral argument and by the defendants in their memorandum, it would appear that the breach of fiduciary duty action is subsumed with the negligence counts of the motion for judgment, so the practical effect of this ruling remains to be demonstrated. 108 
Also, in In re the Arbitration Between Howell Public Schools and Howell Education Association,
109 a teacher grieved a school board's decision to suspend her for one year based on alleged unethical conduct for her having received compensation (per student commissions and chaperone fees) from a travel company for having booked a trip with it to Washington, D. C. for her middle school students. The arbitrator denied the grievance, opining as follows concerning the school district's contention that the teacher breached a fiduciary obligation owed to her students:
The grievant has challenged the employer's claim that she had a fiduciary relationship to the students as she acted in the dual role of teacher and tour director. However, the grievant herself testified that when she was in charge of the children on a trip she stood in the place of the student's parents. Beyond that there is a special relationship of trust between a teacher and a pupil. The teacher's role is one of in loco parentis. In this status the teacher is bound to take reasonable care of the students in his/her custody. This responsibility creates a fiduciary duty, 114 a student brought a breach of fiduciary duty claim against her high school coaches, Terwilliger and Ford, stemming from sexual contact between the student and Terwilliger that occurred while she was a student-athlete. 115 The Judge Trial Referee denied Terwilliger's motion to strike, ruling as follows:
It is well established that "[a] fiduciary or confidential relationship is characterized by a unique degree of trust and confidence between the parties, one of whom has superior knowledge, skill or expertise and is under a duty to represent the interest of the other . . Given the plaintiffs allegations in this case, the court is satisfied that she has plead sufficient facts to allege the existence of a fiduciary relationship between herself and the defendant and as a result, denies the defendant's motion. The court is persuaded by the Supreme Court's disinclination to confine the fiduciary duty doctrine to a precise definition and its willingness to allow for case-by-case analysis in new situations.
The court is further persuaded by the fact that Connecticut courts, addressing the existence of a fiduciary relationship, attach significance to whether the plaintiff was a minor and additionally, draw a line between a typical student-teacher relationship and those relationships that include "something more," namely acts of fraud, misconduct or misappropriation on behalf of the superior party. Given the collaborative nature of the relationship between a public school coach and a studentathlete, and that the minor plaintiff has alleged that the defendant, her "mentor and confidant," engaged in several acts of sexual misconduct and harassment, the court is convinced that more factual development is warranted in this case.
In Vicky M. v. Northeastern Educational Intermediate Unit 19,
117 the parents of an autistic student filed a fourteen-count complaint against a school district, an educational intermediate unit, various supervisory employees and officials, and a special education teacher who allegedly used aversive techniques and restraints on autistic students. 118 In addition to claims under special education law and the United States Constitution, the parents alleged a claim for breach of fiduciary duty against the student's special education teacher under Pennsylvania law.
119
The district court denied the defendants' motion to dismiss as it pertained to the breach of fiduciary duty claim, holding that
[u]nder Pennsylvania law, "[t]he general test for determining the existence of . . . a [fiduciary] relationship is whether it is clear that the parties did not deal on equal terms." Indeed, a fiduciary relationship "is not confined to any specific association of the parties." Rather, a fiduciary relationship will be found to exist "when the circumstances make it certain the parties do not deal on equal terms, but, on the one side 116. Id. at *1, *4 (alterations in original) (citation omitted). Less than two months later, another judge of the same court, relying on the same reasoning discussed above, denied a motion to strike the student's claim for breach of fiduciary duty against the other coach, Ford, who had allegedly facilitated the student's contact with Terwilliger. there is an overmastering influence, or, on the other, weakness, dependence, or trust, justifiably reposed; in both an unfair advantage is possible." . . . Failure to act in the other's interest results in breach of the duty imposed by the fiduciary relationship.
Certainly, Defendant Wzorek, as the special education teacher in charge of the instruction of Minor-Plaintiff AJM, a child with autism, was in an overmastering position in this relationship, and was trusted and depended upon by AJM to exercise sound judgment in handling his care and instruction. Consequently, when viewed in the light most favorable to the Plaintiffs, Defendant Wzorek's motion to dismiss this Count must be denied. 120 Finally, in Rocci v. Ecole Secondaire MacDonald-Cartier, 121 a teacher brought a defamation action against a teacher-chaperone and the school, alleging that the chaperone's letter to the teacher's principal, which criticized the teacher's supervisory conduct of students on a school trip, was defamatory. 122 The New Jersey Supreme Court affirmed the trial court's grant of summary judgment on the teacher's defamation claim based, in part, on the teacher's characterization of her duty to students as fiduciary in nature. 123 According to the court,
[i]n her supplemental brief, plaintiff acknowledges that defendant's letter implicates a matter of public concern. More specifically, she states that her "role was one as a fiduciary charged with the care of her students. On its face, the letter appears to concern itself with the students [sic] well being." In view of that fiduciary role and the public interest, we believe that there must be free discourse, commentary, and criticism regarding a teacher's professionalism and behavior during a schoolsponsored event. That principle, which is at the heart of this case, tips the scale in favor of requiring plaintiff to allege more than mere embarrassment to survive summary judgment. Hence, although a private figure, plaintiff is required to allege and prove pecuniary or reputational harm. duty to students-although they differ as to whether the duty is ethical and/or moral, as opposed to legal. 132 Thus, one scholar has focused on the teacher's fiduciary role as ethical and moral, stating as follows:
This article proposes that the relationship between teacher and student is fiduciary. It develops the thesis that a primary or secondary school teacher has especially high duties to the student: obligations, resembling those of a guardian, a trustee, an executor, and an attorney, of fidelity, zealous devotion to the well-being of the other party, and full disclosure. This article does not endorse this approach for the positive law. It is not here proposed that teachers be held legally liable for violations of those obligations. The topic of this article, rather, is ethics. The teacher, it is here proposed, is morally a fiduciary. 133 Two other scholars, in the most comprehensive article on the teacher-student fiduciary relationship issue yet written, have assumed, both historically and currently, that fiduciary relationships existed, and will exist, between teachers and students in certain circumstances. 134 Those scholars have noted the shortcomings of applying "[t]raditional [d]octrinal [a]pproaches" such as the duty of care and loyalty in resolving fiduciary duty cases in the education setting.
135 Focusing primarily on college and university case law and issues, these scholars have developed the following "underlying organizing principles" 136 in determining when a fiduciary relationship exists between a teacher and student, the nature of the fiduciary duty involved, and the existence and magnitude of any breach of that duty:
[I]n determining the likelihood of legal liability for an alleged breach of fiduciary duty, one should engage in three inter-related enquiries. (1) The first enquiry involves considering and analyzing a set of factors and indicia to determine whether a fiduciary relationship between two parties exists and, more importantly, the magnitude of duty that arises within that particular relationship and context. Such an enquiry helps determine whether a fiduciary in a particular situation owes a relatively high or relatively low degree of duty. (2) The second enquiry involves analyzing a related set of factors and indicia that will help determine the height or [Vol. 46:711 degree of the fiduciary's behavior. (3) The third step is to measure the amplitude of the fiduciary's performance to determine the extent to which that conduct exceeded or fell short of the required level of performance. If there has been a shortfall or breach of duty, this enquiry then determines the amount or type of appropriate remedies. This step also considers how easy or difficult it would have been for the fiduciary to fulfill his or her duty, whether there are any special reasons why a court should not get involved in second guessing the fiduciary or substituting its judgment for that of the fiduciary, and whether there is an available remedy that would be appropriate in rectifying or at least ameliorating the effects of the breach of duty.
This approach to analyzing fiduciary duties is helpful in several ways. It inherently recognizes that all fiduciary duties are not created equal, and that all breaches will not be regarded as equally harmful. For example, by conducting this type of analysis we learn that courts are most likely to find liability in cases involving duties of a high magnitude coupled with breaches of a high magnitude and where there is an available appropriate remedy. Conversely, if a low-degree duty is coupled with a low-degree breach and there is no remedy that seems appropriate for the situation, courts are unlikely to impose legal liability. Cases involving a high degree of duty and a low degree breach, or cases involving a low degree duty and a serious breach prove to be the most difficult situations in which to predict outcomes; but even in such cases, the approach outlined below allows lawyers, judges, and litigants to identify and produce all the evidence systematically relevant to a sound resolution of the case. In all cases, this approach identifies specific, quantifiable elements that allow judges, lawyers, and administrators to marshal the evidence and make reasonable judgments in calculating the magnitude of duty owed and the degree of violation of duty that may have occurred. Several reasons can explain the split in the case law and the near-unanimity in the commentary and scholarship concerning whether K-12 teachers should owe fiduciary duties to their students.
A. Analogistic and Moralistic Reasoning and the Teacher's Professional Role
First and foremost, the judicial and scholarly inclination to recognize K-12 teachers as fiduciaries to their students stems from the characterization of teachers as fiduciaries when doctrinal analysis-including, in particular, doctrinal analysis under the in loco parentis doctrine-might not lead to that result. More and more frequently, teachers are identified as role models.
141 Indeed, depending on school boards' (and judges' and juries') views concerning teacher conduct-both onand off-duty-and its nexus to a teacher's qualifications and fitness to teach, a teacher's job may depend on whether his or her conduct satisfies role model criteria.
142 And, the education community has rightly attempted to professionalize teachers-by adopting and enforcing Codes of Professional Conduct 143 and continuing education requirements 144 and by seeking increases in teacher salaries and other forms of compensation.
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B. Student Vulnerability and Need for Protection
Students, of course, are on the other side of the equation. At the K-12 level and, particularly, in the primary and middle school grades, students constitute the quintessential vulnerable population. Judges, commentators and society in general rightly expect teachers to protect students from harm and exploitation to the extent teachers have the power to do so. At the very least, teachers are expected to not cause students harm, to not exploit students-physically or emotionally-and to certainly avoid doing so in the sexually abusive and/or sexually harassing manner that makes up the allegations in so many of the K-12 teacher-student fiduciary duty cases discussed above. The confluence of these three factors-increased professionalism expectations placed upon teachers, the vulnerability of K-12 students, and the morally-laden fact patterns of a substantial number of the reported decisions-has led to analogistic, non-doctrinal reasoning on the part of judges. In turn, that reasoning has led to the conclusion that primary and secondary school teachers are fiduciaries to their student charges and/or deciding breach of fiduciary duty claims against those same teachers. Thus, in Evans, both the trial judge and appellate court, in re-sentencing and in reviewing the re-sentencing of a public school teacher for drug trafficking, were able to justify a harsher sentence by blithely stating that the teacher, under the in loco parentis doctrine, was a fiduciary to the public (not just the students) served by the high school where the teacher taught. 147 Similarly, in Rocci, the teacher's own acknowledgment that her "role was one as a fiduciary charged with the care of her students" in supervising students on a field trip went well beyond the duties required of teachers under the in loco parentis doctrine. 148 And, in the two cases where courts expressly used analogistic thinking, they came to diametrically-opposite results. Thus, in McMahon, a case involving an alleged sexual relationship between a boarding school staff member and a student, the court, relying on the in loco parentis doctrine and analogizing that "the relationship between a boarding school and its minor student has the same dignity under the law as the relationship between a bank and its customers and that between partners," held that the student had stated a claim for breach of fiduciary duty against the school.
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Conversely, in Key, where the mother of a special needs student brought suit on behalf of herself and the student against a Catholic school, its administrators and teachers who allegedly caused the student to withdraw from the school by failing to meet the student's needs under the law, the appellate court, not relying on or mentioning the in loco parentis doctrine, analogized the facts to prior case law holding that priests do not owe a fiduciary duty to parishioners and affirmed the lower court's holding that the school and its personnel did not owe a fiduciary duty to the student. 
D. Return to Doctrine
As discussed more fully below, a return to doctrinal underpinningsspecifically, a return to a proper understanding and application of the in loco parentis doctrine and law of fiduciary duty relevant to the K-12 teacher-student context-should enable courts to avoid (or, at the very least, augment) the analogistic and moralistic reasoning that has led to a split in the case law. Equally important, greater reliance on doctrinal thinking will better enable courts to properly determine whether and when K-12 teachers have a fiduciary relationship with students. That doctrinal-based proposal as to whether and/or when K-12 schools and school personnel owe a fiduciary duty to students and a discussion linking that proposal to well-settled principles of in loco parentis and fiduciary law follows.
V. THE PROPOSED STANDARD AND EXCEPTIONS
Applying well-settled principles from the in loco parentis doctrine and the law creating and regulating fiduciary relationships, this Article proposes the following standard regarding whether, and/or when, K-12 schools and school personnel, including teachers and administrators, owe a fiduciary duty to students:
(1) As a general rule, K-12 schools and school personnel should not be held to owe a fiduciary duty to students. Specifically, no fiduciary duty should exist when school personnel engage in conduct undertaken as a legitimate part of the purpose for which they are employed. Primary and secondary school administrators and teachers are employed for the purpose of the student's education or the education of the group of which the student is a member; and 359-61 (2003) . In this regard, the decision to recognize or not recognize a fiduciary relationship between K-12 teachers and students, guided by duty of care principles derived from the in loco parentis doctrine, requires analogistic thinking in the sense that a decision-maker should and must evaluate the comparative factual and legal circumstances informing that relationship when deciding whether to recognize a fiduciary relationship in one set of circumstances, but not in another. Indeed, this Article's conclusion that a fiduciary relationship should exist between a K-12 teacher and a student when the teacher engages in ultra vires acts relies on both a negative implication from the application of the in loco parentis doctrine to circumstances where a teacher engages in conduct stemming from the purposes for which he or she is employed and on analogizing to other fiduciary relationships. The point, ultimately, is one of emphasis. Reliance on analogistic (and moralistic) thinking to the exclusion or at the expense of in loco parentis (and fiduciary duty) doctrinal principles when analyzing the question of whether K-12 schools and school personnel owe students a fiduciary duty would be shortsighted-particularly where the in loco parentis doctrine has had such a long pedigree and analogistic reasoning has led to less-than-consistent judicial decision making.
(2) K-12 schools and school personnel should only be held to owe a fiduciary duty to students under two general circumstances: when they either (a) engage in conduct, such as sexual harassment or abuse, wholly outside the purpose of, but made possible by, that educational relationship or (b) take on traditional fiduciary role such as holding money in trust or otherwise administering funds for students. -As discussed previously, the in loco parentis doctrine generally enhances the authority of K-12 schools and school personnel over students or, stated conversely, limits the rights of individual students. 152 Although the in loco parentis doctrine has a student-protective aspect, the standard of care for administrators and teachers under the doctrine favors school and school personnel: as a matter of tort law, schools and school personnel will be liable to students only when they act unreasonably, i.e., negligently, or, even more forgiving, when they engage in willful and wanton conduct. 153 In contrast, as also discussed previously, a fiduciary duty is a higher and more exacting standard of care than the reasonableness standard under negligence principles. 154 Thus, courts, such as in Franchi and Thomas, which have expressly or implicitly acted consistent with the in loco parentis doctrine by refusing to impose a higher, fiduciary duty on K-12 schools and school personnel vis-à-vis students, 155 have acted in a doctrinally-sound manner. Conversely, courts, such as in Terwilliger and McMahon, which have suggested or held that K-12 schools and school personnel owe a fiduciary duty to students-either without reference to the in loco parentis doctrine or, worse, in reliance on the doctrine 156 -have strayed from or, in the latter instance, misapprehended fundamental principles of in loco parentis.
A. The General
2 -As pointed out previously, the in loco parentis doctrine, by focusing on the fact that school districts employ teachers for the purpose of educating students, contains within it both the breadth of and limitations on its applicability in the K-12 teacherstudent context. 158 Specifically, courts have defined the duties arising from a teacher's employment as follows:
The basic duties which arise from the teacher-student relationship are a duty to supervise, a duty to exercise good judgment, and a duty to instruct as to correct procedures, particularly, not but exclusively, when potentially hazardous conditions or instrumentalities are present, and these basic duties must co-exist with the whole purpose for the teacherstudent relationship, viz. education. 159 Thus, as long as school personnel engage in conduct undertaken as a legitimate part of the educational purpose for which they are employed-and, more particularly, engage in conduct consistent with their job duties of supervising and instructing students-the duty of care standard derived from the in loco parentis doctrine should apply. In turn, under in loco parentis, a negligence (or willfulness) standard, rather than the more exacting fiduciary duty standard, should govern the K-12 teacher-student relationship. As discussed below, only when a teacher engages in conduct beyond the purposes for which he or she is employed-in other words, engages in ultra vires 160 acts such as sexual harassment or sexual abuse-(or acts as a traditional fiduciary by holding money or property in trust for a student) should the K-12 teacher owe a fiduciary obligation to students. 160. "Ultra vires" means literally "beyond the powers of" in Latin and has been defined as " [u] nauthorized; beyond the scope of power allowed or granted by a corporate charter or by law." BLACK'S LAW DICTIONARY, supra note 10, at 1559.
161. As discussed previously, this differentiation of roles is consistent with well-settled principles of fiduciary law recognizing that an individual or entity may owe a fiduciary duty to another person for one purpose, but not to the same person for another purpose. See supra text accompanying note 56. More important, this distinction not only comports with the internal
Recognition of a Fiduciary Duty May Conflict with the Duty of Undivided
Loyalty and Conflict of Interest Principles.-Recognition of a fiduciary relationship between K-12 schools and school personnel and their students would run contrary to both the duty of undivided loyalty owed by fiduciaries to their beneficiaries, partners and the like and the prohibition on conflicts of interest which governs fiduciaries' conduct. 162 Teachers, in the course of performing their teaching duties, have many "constituents" or "clients"-individual students, to be sure, but also groups of students in the classroom and in the building in which they work, parents, school administrators, and school boards. Indeed, one commentator has explained why K-12 teachers should not have a fiduciary duty to students as a matter of positive law (as opposed to ethical or moral compunction) as follows:
The law's omission to subject teachers to fiduciary duties can be explained in part by institutional considerations. Most teachers are civil servants, subject to supervision by school administrators, school boards, and other elected officials. Teachers are also, to some extent, subject to supervision by parents. Perhaps these supplementary sources of direction and control are sufficient to remedy the incapacity and lack of experience of the students.
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The above-quoted language suggests that courts should not hold teachers to be fiduciaries because student vulnerability can be compensated for by other educational stakeholders. However, at least one court has looked at some of those institutional considerations and reached the same conclusion by alluding to the divided loyalties and/or conflicts of interest they may cause:
The facts do not show that "that [the school] undertook to act primarily for the benefit of [the student]." To the contrary, the Head of School's Welcome Letter in the Student Handbook sets a tone that suggests that the paramount interest of all members of the Porter's community should be Porter's, and not the students. Windsor's letter states that "[w]hat makes our community successful is the personal dedication of each individual to fulfilling her own dreams and desires and to working limitations set forth in the in loco parentis doctrine itself, but is also consistent with the broader in loco parentis doctrine's focus on the situs of teacher-student interaction and possible student injury. In this regard, a teacher will invariably engage in conduct consistent with the education purposes for which he or she was hired either on school grounds or on an authorized school activity, such as a field trip or extracurricular athletic or academic event, away from school grounds. Under these circumstances, in loco parentis-derived liability for tortious conduct would be under a negligence (or willful and wanton) standard, not the higher duty of care owed by a fiduciary. Conversely, a teacher is more likely to engage in ultra vires conduct-such as engaging in sexual relations with a student-away from school grounds. Under these latter circumstances, in loco parentis has no application and the higher, fiduciary duty standard of care should apply.
162. In this day and age, with increasingly larger class sizes and inclusionary models for teaching students of all abilities in the same classroom, it is hard to imagine a teacher, while engaging in conduct designed to fulfill the educational purposes for which he or she is employed, fulfilling a duty of loyalty to every individual student. Indeed, in contrast to the classroom teaching scenario, the paradigmatic examples of fiduciary relationships, such as the attorney-client or trustee-beneficiary relationships, typically involve one-on-one relationships or relationships where only a small number of individuals are entitled to the benefits and protections of the relationship. Certainly, there are many instances where teachers, performing their job duties, have no conflict of interest as between and amongst students and other constituencies, including the school itself. Delivering instruction to groups of regular education students and supervising students on school grounds should, generally speaking, not raise any such issues. However, attempting to deliver instruction to, and provide appropriate supervision and discipline of, both regular education and special education students in the same classroom setting inherently tests the limits of a teacher's ability to fulfill a duty of loyalty to any one student. In so doing, the teacher must struggle with teaching and regulating the conduct of students with wildly differing intellectual, not to mention emotional, physical, and social abilities.
Recognition of a Fiduciary Duty Is Not Necessary to Fill a Remedial
Gap.-Lastly, a refusal to recognize liability for breach of fiduciary duty when K-12 teachers engage in conduct designed to fulfill the educational purposes for which they are employed would not meaningfully reduce or limit the remedies to which a student would be entitled. Remedies for breach of fiduciary duty often replicate the damages for breach of contract, 165 which typically are insignificant in the public school setting because of the lack of consideration changing hands between students or their parents/guardians and schools, and would also include tort remedies. 166 As discussed above, however, state law tort remedies are available to students, either individually or through their parents or guardians, when schools and school personnel fail to satisfy their duty to supervise students or when they otherwise act negligently or willfully and wantonly. 167 Likewise, federal civil rights remedies are available to students when schools or school personnel violate their rights under Section 1983. 168 And, federal remedies under Section 504 of the Rehabilitation Act and the Individuals with Disabilities in Education Act will be available to special education students when schools fail to comply with the mandates of special education law. 169 Thus, the ability to recover damages for breach of fiduciary duty when teachers do not fulfill the purposes for which they are employed adds little to the remedies otherwise available to students under those circumstances. 170 -This Article's determination that the in loco parentis doctrine and relevant principles of fiduciary duty compel the conclusion that K-12 schools and school personnel do not owe a fiduciary duty to students when administrators and teachers engage in conduct undertaken as a legitimate part of the educational purposes for which they are employed does not necessarily mean that a fiduciary duty exists when administrators and teachers engage in ultra vires acts. At most, that determination suggests by negative implication that either the converse is true or that it would be consistent with the in loco parentis doctrine to hold K-12 school personnel to a higher, fiduciary duty standard when they engage in conduct with students that was made possible by, but was beyond, the legitimate educational purposes for which they were hired. The key, then, is to evaluate the nature of the K-12 teacher-student relationship to determine whether there are additional factors-both doctrinal and analogistic-that support the imposition of a fiduciary duty on teachers for their ultra vires acts. As discussed below, both by negative implication from application of in loco parentis principles to circumstances where teachers engage in conduct in furtherance of legitimate educational purposes and assessment of the K-12 teacher-student relationship lead By so doing, courts will enhance a student's remedies beyond the compensatory and economic damages typically available for breach of contract. 185 
B. Exceptions to the General
CONCLUSION
Under the in loco parentis doctrine and well-settled principles underlying the creation and regulation of fiduciary relationships, K-12 schools and school personnel should not be considered fiduciaries to their students when they render the educational services called for by their employment. Rather, they should only have a fiduciary duty to their students when they engage in conduct completely beyond, but made possible by, their educational mission-or when they act as traditional fiduciaries. By focusing on the doctrinal principles underlying in loco parentis and fiduciary duty, courts and commentators, although appropriately insisting on high standards of behavior for administrators and teachers vis-à-vis students, will avoid or augment the moralistic and analogistic thinking that has caused some authorities to expand fiduciary relationships in the K-12 setting beyond their doctrinal roots and likewise fail to recognize a fiduciary relationship, and the breach thereof, where it would be appropriate to do so. In so doing, courts and commentators will more accurately and appropriately define and regulate student-teacher relationships in the K-12 setting.
(requiring a showing of willful, malicious, or reckless indifference for the award of punitive damages). At least one jurisdiction has legislatively prohibited recovery of punitive damages against public entities for tort claims. See, e.g., IDAHO CODE ANN. § 6-918 (2013) ("Governmental entities and their employees shall not be liable for punitive damages on any claim allowed under the provisions of this act.").
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